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This case was subm tted for advice on whether the
Enpl oyer's di scharge of an enpl oyee for engagi ng in conduct
not protected by Section 7 was neverthel ess unl awful because
t he di scharge was pursuant to an unlawfully over broad rule.

We concl ude that the di scharge was not unl awful because
t he Enpl oyer can establish a |lawful basis for the discharge
apart fromthe unlawful rule, i.e., the enployee's conduct
was unpr ot ect ed.

Charging Party Kort was enployed as a senior dues clerk
Wi th access to nuch Enpl oyer-Union information. The
Enpl oyer - Uni on had issued the follow ng confidentiality rule
applying to all enployees including Kort:

This is to informyou that NO Local 5 materials or
information including itens such as files, conputerized
i nformati on and/or any other information either verbal
or witten, is to leave this office, unless you have ny
approval .

Confidentiality is to be maintained. Any infractions
wel | be subject to discipline up to and including
di schar ge.

The Regi on has concluded that this rule is unlawfully over
broad because it enconpasses Section 7 conduct.l

1 The rule applies to all the Enployer-Union's information
and not just to "confidential" information. Enployees thus
may reasonably interpret the rule as barring the protected
di ssem nation of enploynent related information. Conpare

Laf ayette Park Hotel, 326 NLRB 824 (1998) (rule not over
broad as confined to "Hotel -private information") and Super
K-Mart, 330 NLRB 263 (1999) (rule not over broad as confined
to "conpany business and docunents ... confidential") with
Boeing Co., Case 27-CA-16562, Advice Menorandum dated March
3, 2000 (rule barring dissem nation of "information about
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The Enpl oyer-Uni on di scharged Kort for providing a |ist
of newly el ected shop stewards to outside persons, in
viol ation of the above rule. The list of new shop stewards
did not at all affect Kort's terns or conditions of
enpl oynent. Kort's providing of the list thus did not
constitute Section 7 protected activity. The Enpl oyer-Uni on
therefore di scharged Kort for engaging in non-protected
activity in violation of an unlawfully, over broad rule.

The Board has stated that "disciplinary action taken
pursuant to an unlawful no-solicitation rule is |Iikew se
unlawful . . . " in circunstances where the disciplinary
action was al so i nposed agai nst Section 7 activity.?2
However, the Board has also held that discipline pursuant to
an unlawfully over broad no-solicitation rule my
neverthel ess be lawful if the enpl oyer can establish that
the discipline was i nposed for lawful reasons.3 |n Daylin,
the Board stated that a unlawful no-solicitation rule:

can provide no justification for the discharge of
an enpl oyee who violated it. Therefore, if an
enpl oyee is discharged for soliciting in violation
of an unlawful rule, the discharge also is

unl awful unl ess the enployer can establish that
the solicitation interfered wwth the enpl oyees

own work or that of other enployees, and that this
rather than violation of the rule was the reason
for the discharge.

Id. (Enphasis added)

We have applied the Daylin principle in cases involving
unl awful Iy over broad rul es enforced agai nst conduct ot her
than solicitation and distribution.

In Luke Soul es/ ACOSTA Sout hwest, Case 16- CA- 20317,
Advi ce Menorandum dated June 6, 2000, the enpl oyer
di sci plined an enpl oyee for disclosing salary information.
The enpl oyer relied upon a clearly unlawful rule barring the
di scl osure of wage and benefits information to individuals
out side the conpany. The enployer offered no basis for the
di sci pline separate and apart fromthe rule, and the

t he Conpany"” unlawful |y over broad because enpl oyees coul d
reasonably believe that rule barred protected di ssem nation
of information about conpany | abor relations and/or terns
and conditions of enploynent.)

2 Saia Mdtor Freight Line, Inc., 333 NLRB 785, 786 (2001).

3 Daylin, Inc., 198 NLRB 281 (1972).
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enpl oyee' s conduct itself constituted protected activity.4
We therefore found the discipline, as well as the rule, to
be unl awf ul under Daylin.

Under the rationale of Daylin, where an enpl oyer can
adduce a reason not inplicating Section 7 for the inposition
of discipline under an otherwi se admttedly unlawful rule,
we conclude that the discipline itself is not unlawful
nmerely because it was inposed under the unlawful rule.

Here, Kort's disclosure of the list of newy elected shop
stewards was not protected by Section 7. The Enployer thus
can adduce a |l awful reason, not inplicating Section 7
activity, to justify Kort's discipline.

Accordi ngly, the Region should not proceed on the
al | egati on agai nst Kort's.

4 Certified Gocers of Illinois, Inc., 276 NLRB 133 (1985).




