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The Region submtted these cases for advice as to
whet her the Enpl oyer violated Section 8(a)(1) and (2) by
agreeing to and maintaining a contract provision that
requires the Enployer to recommend to its new enpl oyees
hired in right-to-wrk states that they join and remain
menbers of the Union for the |life of the parties’
col l ective-bargai ning agreenent. |If the contract provision
is facially unlawful and, therefore, constitutes unl awful
assi stance by the Enpl oyer, the Region sought advice as to
whet her the Union violated Section 8(b)(1)(A) by accepting
such assi stance.

We conclude that the contract provision is not facially
unl awful and there is insufficient evidence to establish
that the Enployer’s conpliance wth the provision has been
unl awful . The Regi on should dism ss the charges, absent
wi t hdr awal .

FACTS

United Parcel Service, Inc., ("the Enployer") and
Teansters United Parcel Service National Negotiating
Committee ("the Union") are parties to a collective
bar gai ni ng agreenent, effective by its terns from August 1,
2002, through July 31, 2008. The contract, known as the
Nati onal Master United Parcel Service Agreenent ("Master
Agreenent"), covers certain of the Enployer’s Union-
represented enpl oyees throughout the United States.

Article 3, Section 2(a) of the Master Agreenent
contains a union security clause. Article 3, Section 2(b)
of the contract contains the follow ng provision:

No provision of [the union-security clause] shal
apply to the extent it may be prohibited by state
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law. I n those states where [the union security

cl ause] may not be validly applied, the Enployer
agrees to recommend to all new enpl oyees that they
beconme nenbers of the Union and maintain such
menbership during the life of this Agreenent.1

To comply with Section 3.2(b), the Enpl oyer distributes
the following statenent to its various facilities within
right-to-work states:

The job you have been hired into is one that is
covered by a collective bargaining agreenent

bet ween UPS and the Teanster Union. UPS
recomends that all new enpl oyees beconme nenbers
of the Union and maintain that menbership while
enpl oyed. Anong ot her things, Union nenbership
gives you the right to vote on issues that wll

i npact your termnms and conditions of enploynent.
UPS has had a bargaining relationship with the
Teansters for over 80 years and it has | ong been a
policy of the Conpany that you can be both a | oyal
and effective enployee and a good uni on nenber.

According to the Enployer, the statenent is to be read by a
supervi sor at new enpl oyee orientation neetings and there is
no evi dence that anything enbellishes or contradicts this
statenent. There also is no evidence regarding the

ci rcunst ances under which the statenent is made. For
exanple, there is no evidence regardi ng the supervisors
authority (e.g., whether the statenent is read by a | ow

| evel human resources person or a senior nmanager), oOr
precisely when the statenment is made to enpl oyees relative
to the Union’s presentation.

Under the Master Agreenent, Union business agents or
stewards may attend new enpl oyee orientation neetings
conducted in "right to work"” states. To that end,

t he Enpl oyer agrees to provide the Local Union at
| east one week’s notice of the date, tinme, and

| ocation of such orientation. The sole purpose of
t he busi ness agents and/or steward attendance
shall be to encourage new enpl oyees to join the
Union. The steward shall remain on the clock for
at least 15 mnutes for that purpose if the

1 The Enpl oyer proposed this |anguage in response to a Union
proposal that would allow Union representatives to spend 30
m nutes with new enpl oyees, outside the presence of

supervi sors.
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orientation is held during his or her normal work
hours at his normal place of work.

Uni on agents and stewards have the right to attend
orientation neetings in right-to-work states, although there
is no evidence that Union agents have any right to attend
all new enpl oyee neetings, regardless of the state in which
they are conducted.2 Assum ng Union agents have attended
orientation neetings, there is no evidence as to whet her
supervisors remained in the neeting; where the supervisors
were relative to the Union agent(s) (e.g., at a Union
agent’s side or at the back of the roon); or whether any
supervi sors conmmented on the Union’s presentations. There
is also no evidence as to how many new enpl oyee orientation
nmeeti ngs the Enpl oyer has conducted since the effective date
of the current contract.

In addition to attending orientation neetings, new
enpl oyees are given copies of the Enployer’s policy book,
whi ch includes the follow ng provision addressing the
Enpl oyer’s relationship with the Union:

We Devel op and Maintain Professional Relations
Wth Labor Union Representatives. Mny of our
enpl oyees are represented by | abor unions. W
know t hat our people can be effective and | oyal
enpl oyees and, at the sanme tine, be good union
menbers. We consider the point of view of unions,
along with the interest of our custoners, our
peopl e, and our conpany as a whol e.

We negotiate fairly with I abor unions for
reasonabl e wage rates and worki ng conditions.
These negoti ations shoul d gi ve due consi deration
on our uni que operations and enable us to maintain
the operating flexibility and efficiency needed to
remai n conpetitive

We respect and fulfill the terns of our |abor
agreenents. W al so expect union | eaders and
menbers to cooperate in fulfilling the terns of

such agreenents. (Enphasis in original.)

There is no evidence that the Enployer reads or refers to
this provision when addressi ng enpl oyees at orientation
nmeeti ngs; whet her enployees are required to read the

Enpl oyer’ s policy book during orientation neetings; or

2 The Charging Party is a 17-year enployee and has not
attended an orientation neeting under the conditions
provided for in the Master Agreenent.
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whet her the Union refers to the | anguage of this provision
when soliciting enployees at orientation neetings to join
t he Uni on.

ACTI ON

We conclude that the contract provision is not facially
invalid since it does not require the Enployer to induce or
coerce enployees to join the Union, but only to "reconmend"
t hat enpl oyees do so. Assum ng that the Enpl oyer has
recomended to new enpl oyees that they join the Union as
descri bed above, there is no evidence that the Enployer
couched any such recommendations with prom ses of benefits,
or threats of reprisal. Mreover, the evidence regarding
t he Enpl oyer’s conpliance with the contract suggests that
t he Enpl oyer has lawfully expressed its opinion regarding
the benefits of Union nenbership, and its satisfaction with
its long collective bargaining relationship with the Union
in general. The Region therefore should dism ss the charges
agai nst both the Enployer and Union, absent w thdrawal .

Section 8(a)(2) prohibits an enployer from providing
support to a | abor organi zation; however, a certain anount
of enpl oyer cooperation with a union’s efforts to organi ze
will not constitute unlawful assistance.3 Lawf ul
cooperation has been described as activity that does not
i nhibit self-organization or free collective bargaining.4
Because the "quantum of enpl oyer cooperation that surpasses
the Iine and becones unl awful support is not susceptible to
preci se neasurenent[,] . . . Le]ach case nust stand or fall
on its own particular facts."

An enpl oyer does not violate Section 8(a)(2) by nerely
granting a union access to enpl oyees, or nmaking benign
statenents to its enpl oyees about unionization. For
exanpl e, an enployer may |lawfully allow a union to address
enpl oyees on conpang time and property w thout running afou
of Section 8(a)(2). And, as long as its comrents regarding

3 New Engl and Motor Freight, 297 NLRB 848, 851 (1990),
qgquoti ng Longchanps, Inc., 205 NLRB 1025, 1031 (1973);
Anahei m Town & Country Inn, 282 NLRB 224, 229 (1986) (sane).
See al so, Mar-Jam Supply Co., 337 NLRB No. 46, slip op. at
16 (2001).

4 Mar-Jam 337 NLRB No. 46, slip op. at 16.
5 Longchanps, 205 NLRB at 1031.

6 Tecunseh Corrugated Box Co., 333 NLRB 1, 6 (2001) (citing
Jol og Sportswear, Inc., 128 NLRB 886, 888-889 (1960)), affd.
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uni oni zati on are unacconpani ed by threats of reprisal,

prom se of benefit, or other coercion, enployers are free
under Section 8(c) of the Act to express their views on
whet her enpl oyees shoul d choose a | abor organi zation to
represent them or to express their preference for one union
over anot her or whet her enpl oyees shoul d choose any | abor
organi zation to represent them/ However, in granting

uni ons access to enpl oyees, or comuni cating wth enpl oyees
about unioni zation, an enployer may not create the

i npression that union menbership is a condition of

enpl oynment . 8

sub nom Kinbrell v. NLRB, 290 F.2d 799 (4th Cr. 1961);
Longchanmps, Inc., 205 NLRB at 1025; Coampb Knitting MIIs,
150 NLRB 579 (1964).

7 Tecunseh Box, above, 333 NLRB at 7, citing Bernhardt Bros.
Tugboat Service, 142 NLRB 851, 862 (1963) and El ectronmati on,
Inc., 309 NLRB 990, 1013 (1992). See, e.g., Coanp Knitting
MIls, Inc., 150 NLRB 579, 582 (1964) (Board held that

enpl oyer lawfully read speeches to enpl oyees that “praised
the [union] and its past relationship with [the enpl oyer’s]

t he parent corporation,” and urged enpl oyees to join the

uni on); Haynes Motor Lines, 273 NLRB 1851, 1851 (1985)

(enpl oyer representative lawfully told enpl oyees that he was
a conpany man and did not want the union, but that “it would
be fine if the enployees wanted [it],” where statenents did
not involve explicit or inplicit threats of reprisal or
force). Cf. Vincent et Vincent of Allentown Mall, Inc., 259
NLRB 1025, 1026 (1981) (enployer’s statenents to enpl oyees
that he did not want a union and that, in his opinion, a

uni on brought trouble was not |awful under Section 8(c) but
constituted conveyance of inpression that managenent

consi dered conti nued enpl oynent inconpatible with union
activity); Baron Honda-Pontiac, 316 NLRB 611, 614 (1995)
(enpl oyer unlawfully directed enpl oyees to sign

aut hori zation cards for, and urged enployees to join a rival
union, and unlawfully told enployees to refrain fromj oining
or supporting the incunbent union); Child Day Care Center,
252 NLRB 1177, 1177 (1980) (enployer unlawfully established
union at its facility, told enployees that there would be a
union at its facility and strongly urged enployees to join
in violation of Section 8(a)(2)).

8 Fountai nview Care Center, 317 NLRB 1286, 1289 (1995)

(enmpl oyer violated Section 8(a)(2) by issuing union

aut hori zation cards during the hiring process, giving
applicants the inpression that union nenbership was a
condition of enploynent). See al so, Duane Reade, Inc., 338
NLRB No. 140, slip op. at 1-2 (2003) (enployer violated
Section 8(a)(2) by inviting union into the enployer’s newy
acquired stores to neet wth enpl oyees, directing enpl oyees
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Section 3.2(b) of the Master Agreenent, freely proposed
by the Enployer, is not facially invalid. The Enployer is
only required to take lawful action: allow Union
representatives access to enpl oyees, and express its opinion
regardi ng Uni on nenbership. There is nothing in the
| anguage of the agreenent that requires the Enployer to
unl awful Iy deny anot her uni on access to enpl oyees under
simlar circunstances, nor is the Enployer required to
unlawful Iy induce or coerce enployees to join the Union. On
the contrary, the broad wording of the provision allows the
Enpl oyer great latitude to neet its contractual obligation
wi t hout inpinging upon its enployees’ Section 7 rights.

Further, there is no evidence to suggest that the
Enpl oyer has acted unlawfully here. The scant evidence
regardi ng the Enployer’s conpliance with the rel evant
portions of the Master Agreenment is insufficient to
establish a violation of Section 8(a)(2). The Enployer
provided a copy of a statenent it has sent to appropriate
facilities, to be read by a supervisor at orientation
nmeetings. The statenent, presunably read to new enpl oyees
W t hout comrent or enbellishnment, does not contain any
prom se of benefit or threat of reprisal to enployees. The
only benefit nentioned, nenbers’ rights to have a say in
matters that directly inpact their terns and conditions of
enpl oynent, is neither bestowed upon enpl oyees nor
controlled by the Enployer. Thus, the Enployer’s statenents
to new enpl oyees are nere expressions of its institutional
opi ni on regardi ng Uni on nmenbershi p, which are protected
under Section 8(c).

In addition to the | ack of evidence regardi ng what
Enpl oyer representatives may have said to new enpl oyees,
there is also a dearth of evidence regardi ng what Enpl oyer
representatives may have done at orientation neetings. For
exanpl e, assum ng Union representatives attended orientation
nmeetings, there is no evidence that Enpl oyer representatives
were present when Union agents addressed enpl oyees, or that
they witnessed or assisted Union agents when soliciting
menbership. This lack of evidence precludes any concl usion
that the Enpl oyer has conveyed an explicit or inplied
prom ses of benefits or threats of reprisal, or suggested
t hat Uni on nenbership was a condition of enploynent.

The only other evidence related to Section 3.2(b),
whi ch was submitted by each of the charged parties, is an

to meet with union representatives, telling enployees they
had to sign authorization cards, and handi ng out
applications as enpl oyees net with union representatives).
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excerpt fromthe Enployer’s policy book regarding the
parties’ collective bargaining relationship. This excerpt
fromthe Policy Book addresses the Enployer’s satisfaction
with that relationship, and its policy that Union nmenbership
and enpl oyee loyalty are not nutually exclusive. The policy
al so sunmari zes the Enployer’s position that collective
bargaining requires all parties in the relationship to
fulfill their obligations. The policy does not contain any
Enpl oyer recommendati on that enpl oyees join and remain
menbers of the Union, nor does it inply that joining or
refraining fromjoining the Union will affect their

enpl oynent. Thus, the | anguage of the policy tends to
under m ne any suggestion that the Enpl oyer, by recomendi ng
at orientation neetings that new enpl oyees join the Union,
unl awful Iy assi sted the Union by inducing or coercing

enpl oyees to join.

Qur decision here is based on the | anguage of the
Mast er Agreenent, and the specific facts presented here
regardi ng the Enployer’s inplenentation of section 3.2(b).
[ FO A Exenption 5

]

In sum the Enployer has not provided the Union with
any unl awful assistance or support; thus, the Union has not
recei ved any unl awful assistance fromthe Enployer.
Accordingly, the Region should dismss the charges, absent
wi t hdr awal .

B. J. K
CC. Region 10
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