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INTRODUCTION 

This Amicus brief is submitted on behalf of the International Longshore and V,-2:-ehouse 

J'nion ("ILWU") in response to the Board's Notice And Invitation To File Briefs, dated July 7, 

1005, in this matter. For the reasons set out below, the ILWU urges the Board to reject 

inequivocally the Employer's suggestion that the Board create an unprecedented "national 

:ecurityU exception to its jurisdiction and that, accordingly, the Board continue the long 



iablished juisprudence and practice of asserting mandatory jurisdiction over privately 

nployed airport security screeners at issue in this case. 

Tne ILWU is a labor organization that represents, among others, longshore and port 

oikers employed in Urited States ports on the West Coast. The ILWU serves as the exclusive 

ngaining representative of longshore and port workers employed by waterfront employers 

~erating in all West Coast ports. See, Waterfront Emolovers Association, 7 NLRB 1061 

937). ILWU members include marine clerks who screen all incoming and outgoing ceiltainers, 

;il and yard planners who track the locations of cargo including hazardous cargo and crane 

?erators who load ccntainers from and to ships for transport. In short, EWU members are the 

ont line of security in West Coast marine terminal facilities. Accordingly, the ILm bas a 

irect stake in this proceeding and in all matters affecting the safety and security of ow port and 

~aritime facilities. 

The ILWU has been actively involved in port security and, particularly involved in 

roceedings related to the creation of new readations implementing post-September 1 i; ZOO1 

:&slation regarding security measures, including, in particular, the Maritime Transpor%;ion 

ecurity Act of 2002 (IWSA), 46 U.S.C. section 70101, et seq. (Pub. L. 107 -- 297, Titie I, 

lovember 25,2002, 116 Stat 2073). Indeed, several MTSA provisions, including manCa:ory 

,aining and evacuation procedures for port workers as  weil as due process and appeal ri&ts 

:king to employee background checks, come $om specific ILWU proposals. DLWi 

:presentcitives have, by invitation, testified before Congress on various occasions concerning 

ational and port security matters, including at the House Cornittee on Transportation and 

~frastructure, Coast Guard and Maritime Transportation Subcommittee Oversight Hearing on 

'ort Security Regulations on Jme 9,2004 and July 22,2003. 



Under 29 USC sec. 151, Congress has determined that it is the policy of the nation to 
ncourage coliective bargaining: 

It is hereby declared to be the policy of the United States to eliminate the causes of 
certain substantial obstructions to the free fiow of commerce and to mitigate and 
eliminate these obstructions when thev have occurred bv encouraging the wractice and . .,- 
procedure of collective bargaining and by protecting the exercise by workers of M l  
iieedom of association, self-organization, and designation of representatives of their own 
choosing, for the purpose ofn&tiating the terms and conditions of their employment or 
other mutual aid or protection. 

The Board's role is to enforce the Act consistent with that policy, not other policies, 

articularly if another policy would discourage coliective bargaining. The Board lacks any 

xpertise to interpret and apply other statutes or congressional actions. As the Ninth Circuit has 

Just as federal couts are ill-equipped to displace the role of the NLRB, the NLRB is not- 
suited to balance the competing federal interests presented by these two statutes. To 
permit the NLRB to decide claims in which an employer's reasonable accommodation 
may violate the NLRA would leave the interpretation of the ADA to the NLRB. This 
judicial function certainly exceeds that agency's expertise and authority. Instead, the 
careW balancing of these two statutes should be left to the federal courts, who may 
properly consider the requirements imposed on a employer by the RiLRA when 
determining whether the employer has provided a reasonable accommodation. 

hith v. National Steel and shQbui1ding Go., 125 F.3d 751, 757 (9th Cir. 1997) 

Thus, it is clear that any careful balancing of the NLRA with "national security" merests 
mbodied in federal anti-terrorism laws should be performed by the courts, not the Board. 

TEERE IS NO LEGAL BASIS FOR THE CREATION OF A "NA'JTIOXAL 

There is absolutely no legal authority whatsoever for the dubious creation of a so- called 

national security" exception to the Board's jurisdiction or to private sector employees' statutory 



ntitlement to the protections of the Act. In fact, history shows that in times of national crisis 

nd even world wars, continued enforcement of the Act and promotion of collective bargaining 

ghts have vigorously continued unabated 

For example, during &IS country's greatest military conflict in the Second World War, the 

oard exercised jurisdiction throughout all comers of private sector industries including defense 

~dustries. While Congress certainly passed various emergency and ws-related legislarim afier 

be 1941 attack on Pearl Harbor, none, including the War Labor Disputes Act, was considered to 

mflict with or preclude collective bargaining rights under the Act. Indeed, the Board 

,ecifically held, "There is nothing in the War ~ a b o r  Disputes Act to indicate that C o n ~ e s s  

tended that Act to encroach in any way upon the exclusive authority which the hTationd Labor 

elations Act grants the Board to investigate and determine in appropriate cases questions 

mceming the representation of employees." Allis-Chalmers Mfg. Co., 52 NLRB 100, 102 

943). 

In fact, the Board specificzlly ruled hat  the exigencies of the Second World War ~equired 

1 expansion, not an erosion, of colIeetive bargaining rights as the best means for achie\S>g the 

vmonious purposes of the Act and the war-effort by stabilizing labor relations and proixring 

e free flow of commerce. In InternationaIHavvester Company, 55 NLRB 497 (1944), le 

oard specifically rejected the claim that war- related legislation somehow divested the EL ard of 

risdiction over disputes pending before the National War Labor Board and fixther obscved 

at its wartine rulings provided incumbent bargaining representatives with extended 

mmuiiity" from challenges by rival unions in certain situations. The Board there explained: 

mihile it is true that in some cases we have declined to proceed to a determination 
of representatives in the presence of a dispute before the National War Labor Board, we 
did so, not on jurisdictional grounds, but because we were of the opinion that to order an 
election in those cases might unfairly deprive a recently certified or recognized 



representative of a reasonable opportunity to obrain the benefits of exclusive 
representation, inasmuch as its initial bargaining efforts, following recognition or 
certification, had proved fruitless primarily as a result of unavoidable delays consequent 
upon its voluntary resort to the proceedings of the National War Labor Board. It is clear 
that we are not here confronted with such a factual situation. For over 2 years, the N. M. 
U. has been the exclusive bargaining representative of the unlicensed personnel aboard 
the Company's two freighters. During that period, it has obtained, both through the 
collective bargaining process and through directives of the National War Labor Board, 
many substantial benefits for itself and its membership. All disputed matters before the 
National War Labor Board, except working rules, have been resolved. In these 
circumstances, we believe that the mlicies of the Act can best be effectuated bv 
providing the employees herein w& the opportunity to express their present 
representation desires in an election by secret ballot. [Footnotes omitted] 

55 NLRB at 500-501. 

Similarly in Taylor Forge &Pipe Wbrkr;, 58 NLRB 1375 (1944), the Board justified its 

ule on extending the period for protecting incumbent bargaining representatives from rival 

lnions specifically on "the exigencies of war-time labor relations." In this regard the Boxd 

~xplained: 

Although the result of these decisions is to extend the period during which an 
established statutory representative customarily enjoys immunity from a reinvestigation 
of its status as such, we are of the opinion that that result is justified and reauired by the 
exigencies of war-time labor relatiok. For the duration of the war, a major& of labor 
organizations have agreed not to exercise their right to strike, and the Federal 
Government has set up agencies to arbitrate diEerences between employers and 
employee representatives. In adhering to the no-strike pledge and taking advantage of the 
peaceful means of settlement provided by the Government, labor unions may be forced 
into inactivity during the sometimes slow processing of their disputes, while recmtly 
er~olled members Iose patience and transfer dlegiance to what seems at the time a more 
militant organization. In the interest of stable and orderly collective bargaining; we 
believe that a measure of protection should be afforded to newly recognized or newly 
certified unions which, without fault, are placed in that position. [Footnotes orni';ted]. 

STANDARDS AS OF AUGUST 1,1959. 

Section 14jc)jl) of the Act states in full: 



The Board, in its discretioq may, by rule of decision or by published rules 
adopted pursuant to the Administrative Procedure Act, decline to assert 
jurisdiction over any labor dispute involving any class or category of employers, 
where, in the opinion of the Board, the effect of such labor dispute on commerce 
is not sufficiently substantial lo wanant tbe exercise of its jurisdiction: Provided, 
That the Board shall not decline to assert jurisdiction over any labor dispute over 
which it would assert jurisdiction under the standards prevailing upon August 1, 
1959. 

Were, there can be no serious claim that the private sector employer of airport semrity 

reeners does not s&ciently affect commerce to wmant discretionary withholding of the 

mrd's jurisdiction. In fact, the Employer here appears to claim just the opposite --that irs role 

promoting "national security" is so critical to the welfare and commerce of our airline 

rnsportation system as to warrant a special exemption from the Act. 

Likewise, it is beyond dispute that as of August 1, 1959, the relevant time %am? in 

ction 14(c)(I), the Board had continuously not only asserted its jurisdiction but expanded 

)llective bargaining rights not just in spite of, but specifically because of, war and "natimal 

:curityU emergencies. See the cases cited above. Accordingly, section 14(c)(l) of the Ai: 

)ecifjcally mandates that "the Board shall not decline to assert jurisdiction" in this or sir~lilar 

rses. See, Harold P. Goodbody, et al. d/b/a Goodbody and Co, 181 NLRB 81 (1970) (i-iiding 

[at section 14(c)(l) prohibits the Board from declining to ass& jurisdiction over brokerz.:;e 

rms where jurisdiction would have been asserted under standards existing as of 1959). 

On many past occasions, "consistently the Board and the courts have affirmed tl.2 clear 

ongregsional mandate that the Board's power in the administration of the Nation's labor policy, 

4 reflected in the National Labor Relations Act, shall be exclusive, notwithstanding regulation 

r assertion of jurisdiction by other governmental agencies, or other means of adjustment or 



prevention of labor disputes affecting commerce." Harold P. Goodbody, et ul. d/b/a Goodbody 

2nd Co, 181 NLRB 81 (1970) (rejecting claim that the Securities Exchange Act divests the 

Board of jurisdiction over banks and brokerage finns); and see cases cited therein. The Board 

nas noted, "The legislative history of the NLRA also indicates that consideration was given to 

s e  effect of existing or future Federal and state regulations in the niinimum wages and hours and 

&her areas and, even though it was recognized that such types of regulations may ultimately 

affect the contents of any collective-bargaining agreements reached, such did not derogate from 

ihe provision for exclusive collective-bargaining representation, and the collective-bargaining 

process as a means of mitigating and eliminating obstructions to the free flow of commi:xe." Id. 

at 82. 

Nothing in the Aviation and Transportation Security Act (ATSA) (49USC sec6c.r~ 1 14) 

nor in the Maritime Transportation Security Act (MTSA) (16 U.S.C. section 70101, et s;~.) 

suggests that Congess intended to deprive any private-sector employees, including the i..lrportts 

screeners at issue in this case; of cotlective bargaining rights under the Act. Indeed, vt;u;i:::s 

Federal readations such as those implementing the MTSA clearly preserve and protect ti- rights 

of labor organizations to fully function as part of these new "national security" measures. 

Beginning on July 1,2003, the Department of Homeland Security (Coast Guard; issued 

comprehensive regu!ations for the security of Marithe transportation, including all US ports, 

against possible terrorism. (68 Fed Reg. 39240, et seq.). A cornerstone of the MTSA 

regulations is the establishment of Area Maritime Security (AMS) Committees, which have the 

legal responsibility of developing grridelines and admiIIiste~g the overall security of their 



wpective port areas. See, 33 CFR§103.300. Sigaificantfy the Department of Homeland 

Security has mandated that all AMS committees "will be composed of not less than seven 

nernbers having an interest in the security of the area and who may be selected from.. . (5) 

Garitime industry, including labor." See, 33 CFRH103.305 (a) (5). In accordance with this 

-e,dation, it is a matter of public record that virtually all AMS Committees administering the 

lational security regulations under the MTSA include representatives from organized labor as 

mmrnittee members. On the West Coast, E W ' s  representatives serve on all AMS Committees 

n our West Coast ports. 

Moreover, while the MTSA regulations restrict public access to waterfkont facilities and 

:mpose strict security clearance standards, significantly, the Department of Homeland Security 

las explicitly stated that the new regulations "encourage both the vessel and of the facility 

>peraton to coordinate shore leave for mariners, as well as procedures for access thoug$ the 

facility by visitors, including port chaplains and union representatives." (68 Fed Reg. a! 39252). 

Accordingly, the MTSA regulations mandate that "the facility owner or operator must iiisure that 

in identification system is established for checking the identification of facility personnei or 

other persons seeking access to the facility that.. . (5) allows temporary or continuing a c e s  for 

facility personnel and visitors, including seafarers chaplains and union representatives, thugh 

ihe use of a badge or other system to verify their identity." See, 33 CFRs105.255 fc)(j). 

These Federal regulations refute any claim that "national security" concerns sonichow 

sonflict with union representation and collective-bargaining rig& for employees in privaie 

sector transportation industries. To be sure, transportation workers are the eyes and ears of their 

industries. They are most familiar with the intricacies of company operations and, therefore, 

most aware of suspicious activities and insecure situations. The hands-on expertise of 



msportation workers and their unions is an invaluable asset to any serious port security 

iitiative. As recognized by the Department of Honleland Security, inclusion of Maritime unions 

m port AMS Committees and in developing port security assessments and plans best promotes 

he "national security" objectives of the hfTSA and similar legislation adopted after the 

kptember 11 terrorist attacks on our country. 

Since the Department of Homeland Security has adopted regulations that recognize the 

ontinuing, legitimate role of organjzed labor in the administration of our nation's new security 

nitiatives, manifestly, the Board should not and must not restrict under the guise of "national 

ecurity" concerns the long-established collective bargaining rights guaranteed by the 

CONCLUSION 

For the above reasons, the Board should not countenance the employers self-s.e::ing and 

;ynical use of "national security" issues to escape its iong established legal obligations mder the 

qational Labor Rela~ions Act. Accordingly: the Board should confirm its mandatory j:rrisdiction 

n this and similar cases involving private sector transportation indusbies and reject m- i-called 

national securjty" exception to the protections provided under the Act. 

)ate& August 3,2005 
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